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A. SUMMARY OF FACTS 

Mr. Nikolenko was charged with one count of indecent 

liberties with forcible compulsion regarding alleged victim FT 

from an incident alleged to have occurred between November 

26, 2016 and November 30, 2016. CP 1. After a long period of 

competency proceedings, Nikolenko was finally determined to 

be competent on April 13, 2021. CP 24. Nikolenko proceeded 

to jury trial on August 29, 2022. 

During motions in limine, the State objected to the 

defense seeking to admit FT’s U visa application.1 RP 69-70.2 

 
1 See <https://www.uscis.gov/humanitarian/victims-of-human-trafficking-

and-other-crimes/victims-of-criminal-activity-u-nonimmigrant-status> 

(the U nonimmigrant status is set aside for victims of certain crimes who 

have suffered mental or physical abuse and are helpful to law enforcement 

or government officials in the investigation or prosecution of criminal 

activity). 

2 The superior court clerk’s office indicated that they returned the 

proposed exhibits to the defendant’s trial counsel, however defense 

counsel has indicated that the proposed exhibits were never returned to 

him and should be a part of the record. See Email from Robert 

Vukanovich and attached proposed exhibits (attached as “Appendix A”). 

Appellate counsel has redacted identifying information from these 

proposed exhibits. The parties discussed the contents of the U visa 

application on the record. However, if the reviewing court requires a 

supplementation of the record then it may do so, pursuant to RAP 9.10. 

The facts presented in the proposed exhibits are mundane in themselves, 
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The application showed that FT applied for U visa status as a 

Mexican citizen after her accusations against Nikolenko were 

made. RP 70. The court noted that defense counsel had not 

made a written pretrial motion and offer of proof as required 

under ER 413, so the evidence was excluded by the court. RP 

72. 

FT was employed by 5 Star Adult Family Home as a 

caregiver for approximately eight months. RP 79, 137. Olga 

Fisenko, the sister of Nikolenko, was FT’s employer. RP 137. 

Fisenko had problems with FT as an employee. RP 137-138. 

Fisenko had concerns about FT’s performance and FT lying to 

her on multiple occasions. RP 147. FT was not following the 

company’s rules about the residents’ med sheet or feeding the 

residents. RP 198-199. Fisenko informed FT that if the poor 

performance continued that she would have to fire her. Id. FT 

had threatened Fisenko that if FT were ever to be fired that the 

 

however the defense was simply trying to cross-examine FT about the fact 

that she made an application and be able to argue about its implications. 
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State would come for Fisenko’s company. RP 139, 147. FT had 

complained that she did not have enough time to take her 

breaks during the day. RP 147. Fisenko had FT fill out ratings 

for each day that she worked there. RP 148. Despite this, FT 

claimed that Fisenko was always happy with her work. RP 120. 

Nikolenko’s and Fisenko’s father passed away on 

November 25, 2016. RP 141. On November 29th, Nikolenko 

travelled by bus from Seattle, where he was living at the time, 

to meet with Fisenko in order to travel together to the funeral in 

Denver, Colorado. RP 141-142. Fisenko picked up Nikolenko 

from the bus stop the evening on November 29th, he stayed 

overnight at her residence, and they, along with Fisenko’s 

husband, departed on their flight to Denver in the early morning 

on November 30th. RP 143. They left for the airport early in the 

morning around 7:00-7:30am and their flight was at 10:20am. 

RP 208-209. 

FT would typically start work at 7:05am around that 

timeframe. RP 144. That morning, Nikolenko and Fisenko were 
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in close proximity to one another on the bottom floor of the 

three-floor residence3, getting ready to leave. RP 144. She did 

not see Nikolenko on the middle floor that morning. RP 145. 

Fisenko indicated that FT and Nikolenko were not ever seen 

close to one another, as Nikolenko and his family were 

preparing to leave for their flight. RP 144. 

FT testified that while she was working that morning, she 

looked at the calendar and noticed one of the residents needed a 

shower, so she went to give him a shower. RP 84. FT said that 

she went to get a towel in the closet outside of the bathroom. 

RP 85. When she turned around, she said a man that she did not 

recognize was right next to her. RP 86. She said the man used 

his finger to make a shushing motion and he held a knife in the 

other hand. RP 87. She said he grabbed her arm and took her 

into the bathroom. RP 88. FT said he reached underneath her 

top and touched her breast. RP 90. FT claimed that she heard 

 
3 For clarity, the floors will be identified in this briefing as the bottom 

floor, middle floor, and top floor. 
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Fisenko’s footsteps, FT then called out Fisenko’s name, and 

then the man put the knife down. RP 93. FT said that Fisenko 

said “Vladimir, what are you doing here?” and then grabbed 

him from the bathroom and went downstairs. RP 94. Fisenko 

testified that she never saw FT and Nikolenko together and 

never heard FT call out for her the day of the alleged incident. 

RP 210. FT never told her about Nikolenko allegedly doing 

something to her until FT’s last day of work. RP 210. 

FT claimed that Fisenko told her not to tell anyone what 

happened after the alleged incident. RP 95-96. FT also claimed 

that she did not call the police because of what Fisenko told her 

that day. RP 97. She was also afraid that she would be forced 

back to Mexico if she called the police. RP 98. On cross-

examination, she then claimed that she did not report it because 

Fisenko said she was going to report it. RP 121. 

FT indicated that she saw the man that assaulted her 

approximately thirty minutes later. RP 101. This is contrary to 

what she told her counselor, Patricia Harris, wherein she 
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indicated that she saw the man several hours later. RP 173. She 

indicated that he was touching his private parts on the couch. 

RP 102. Fisenko clarified in later testimony that Nikolenko 

visited her residence at a time prior to November 29th where he 

was fixing his waistband. RP 149. This visit was on November 

11th. RP 207. 

FT could not remember the date of the alleged incident 

other than it occurred after Thanksgiving.4 RP 81. Although, 

she told her counselor that it had happened prior to 

Thanksgiving. RP 184. FT indicated that she would be able to 

identify the person that allegedly assaulted her. RP 99-100. 

However, she indicated that she did not recognize anyone in the 

courtroom, which included Nikolenko. RP 100. 

During cross-examination, defense counsel attempted to 

admit FT’s timesheet from that time period. RP 105-108. FT 

identified the document as being a form that she used to check 

 
4 Thanksgiving 2016 occurred on Thursday, November 24, 2016. See < 
https://www.calendardate.com/thanksgiving_2016.htm> (last accessed 

December 18, 2023). 
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in and out of work and that the handwriting on it for the times 

written was her own. RP 106. The State objected based on lack 

of foundation because some of the other handwriting on the 

document was not her own and the court sustained the objection 

based on “lack of foundation”. RP 108. Defense counsel also 

attempted to admit the timesheet through Ms. Fisenko, as she 

identified it as a form that her company always used and they 

were kept in the regular course of business to track workers’ 

hours. RP 201-204. The State objected that the item was not 

properly authenticated and the court sustained the objection. RP 

204. 

On January 18, 2017 in the early morning, FT called in 

sick but then showed up to work later in the morning anyway. 

RP 211. Fisenko told FT to stay home and that she could not 

work while sick around vulnerable seniors. RP 211-212. At this 

time, FT indicated that she was going to see a counselor. RP 

122. Later that same day, FT received a letter from Fisenko 

essentially terminating her employment. RP 124. 
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B. ARGUMENT 

1. The superior court erred in denying the defense the 

opportunity to cross-examine the alleged victim 

regarding her immigration status. 

 

The right to present evidence of a witness’s bias is 

essential to the fundamental constitutional right of a criminal 

defendant to present a complete defense, which encompasses 

the right to confront and cross-examine adverse witnesses. U.S. 

CONST. amend. VI; WASH. CONST. art. I, § 22; Davis v. 

Alaska, 415 U.S. 308, 316, 94 S. Ct. 1105, 39 L. Ed. 2d 347 

(1974); Chambers v. Mississippi, 410 U.S. 284, 294, 93 S. Ct. 

1038, 35 L. Ed. 2d 297 (1973); State v. Jones, 168 Wn.2d 713, 

720, 230 P.3d 576 (2010); State v. Darden, 145 Wn.2d 612, 

620, 41 P.3d 1189 (2002) (citing Washington v. Texas, 388 U.S. 

14, 23, 87 S. Ct. 1920, 18 L. Ed. 2d 1019 (1967)). A witness’s 

bias is “ ‘always relevant as discrediting the witness and 

affecting the weight of his testimony.’ ” Davis, 415 U.S. at 316, 

94 S.Ct. 1105 (quoting 3A JOHN HENRY WIGMORE, 

EVIDENCE IN TRIALS AT COMMON LAW § 940, at 775 
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(Chadbourn rev. ed. 1970)). And “the more essential the 

witness is to the prosecution’s case, the more latitude the 

defense should be given to explore fundamental elements such 

as motive, bias, [or] credibility.” Darden, 145 Wn.2d at 619, 41 

P.3d 1189. For example, in a prosecution for indecent liberties, 

it is error to refuse to permit the defendant to cross-examine the 

complainant’s mother in an effort to develop a theory that the 

charges were fabricated at the insistence of the complainant’s 

older sister. State v. Peterson, 2 Wn. App. 464, 469 P.2d 980 

(1970). 

Violation of the right to present a defense and to confront 

witnesses is constitutional error. Jones, 168 Wn.2d at 724–25. 

“Constitutional error is presumed prejudicial and the State bears 

the burden of showing the error was harmless beyond a 

reasonable doubt.” State v. Chambers, 197 Wn. App. 96, 128, 

387 P.3d 1108 (2016). 

A U visa permits victims of certain crimes to lawfully 

reside in the United States for four years, which may be 
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extended upon certification that the victim’s continued presence 

is required to assist in the investigation or prosecution of 

criminal activity. See 8 U.S.C. §§ 1101(a)(15)(U)(iii), 

1184(p)(6). If the crime victim is physically present in the 

United States for three years following the receipt of a U-visa, 

her status may be adjusted to that of a lawful permanent 

resident. See 8 U.S.C. § 1255(m). Thus, this evidence is clearly 

relevant to challenge an alleged victim’s credibility, as it tends 

to show her potential bias and supplies a motive to fabricate the 

allegations against the defendant. State v. Romero-Ochoa, 1 

Wn. App. 2d 1059 (2017)5 (reversed based on harmless error, 

193 Wn.2d 341, 440 P.3d 994 (2019)). 

In the instant case, Torres had made unfounded 

complaints against her employer, Olga Fisenko, which showed 

her inherent bias against Nikolenko’s sister (Fisenko). FT 

threatened Fisenko with making a complaint against her 

 
5 Unpublished opinion cited for persuasive value only, pursuant to GR 

14.1. 



11 

 

company to the State. FT applied for a U visa which gave her 

additional motivation to make a complaint, as she claimed to be 

concerned about being sent back to Mexico. However, FT being 

granted a U visa would make it more likely that she would be 

able to stay in the United States. Defense counsel should have 

been allowed to explore those issues in cross examination. 

Defense counsel should have been allowed to cross-examine FT 

in order to explore the theory that she made a complaint against 

Nikolenko in order to get back at Fisenko. Defense counsel 

further should have been allowed to cross-examine FT about 

how she made the allegation against Nikolenko in order to be 

granted a U visa and stay in the United States. 

FT either was aware of the U visa benefits before she 

made her allegation or after she made her allegation. Either 

scenario requires the defense to explore her bias. The U visa 

application reinforced FT’s motivation to continue her 

fabrication and provided her additional cover to continue her 

false allegations. FT could reasonably believe that she would be 
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safe from deportation with a U visa, which would make it less 

likely that she would recant her false allegations. Defense 

counsel could have cross-examined FT about her increasing 

boldness in asserting her allegations after applying for the U 

visa. Defense counsel could have cross-examined FT about why 

she even felt it was necessary to apply for U visa status. There 

are a myriad of examples of how defense counsel could have 

cross-examined FT but was denied that opportunity. 

A. The superior court’s error in denying the U visa 

inquiry was not harmless beyond a reasonable 

doubt. 

 

In the context of an erroneous exclusion of impeachment 

evidence, “[t]he correct inquiry is whether, assuming that the 

damaging potential of the cross-examination were fully 

realized, [we can] nonetheless say that the error was harmless 

beyond a reasonable doubt.” State v. Romero-Ochoa, 193 

Wn.2d 341, 347, 440 P.3d 994 (2019) (citing Delaware v. Van 

Arsdall, 475 U.S. 673, 684, 106 S. Ct. 1431, 89 L.Ed.2d 674 

(1986)). 
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In the instant case, this error cannot be considered 

harmless beyond a reasonable doubt when the prejudice of 

being unable to effectively cross-examine FT was denied by the 

lower court. FT’s allegation was not corroborated by any 

eyewitness or any objective evidence such as DNA. Cf. 

Romero-Ochoa, supra (sexual assault examination confirmed 

multiple injuries, DNA swabs from the defendant’s penis 

matched the victim, law enforcement observed the victim close 

in time to the rape, neighbors observed the victim screaming 

right after the rape occurred, et cetera, therefore the error was 

harmless beyond a reasonable doubt). FT’s allegations were 

contradicted by Fisenko, the person who FT had a clear bias to 

harm vis-à-vis her brother, Nikolenko. There is not 

overwhelming proof of guilt in this case, as the State’s evidence 

is primarily just FT’s allegations. This is in stark contrast to a 

fact pattern that would be harmless beyond a reasonable doubt. 

Moreover, there were numerous instances where FT’s 

recollection of events were called into question. FT’s report to 
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the psychologist lacked details FT included in her testimony, 

such as being dragged into a bathroom, or contained conflicting 

information, such as stating that the incident occurred before 

Thanksgiving even though Nikolenko’s father did not die until 

the day after Thanksgiving. FT’s counselor Harris indicated that 

FT informed her that Nikolenko exposed himself hours after 

she was supposedly assaulted. RP 173. This would have been 

well after Nikolenko had left to the airport with his family. It 

obviously would not be possible for FT to see Nikolenko 

supposedly exposing himself around noon, as he was on a flight 

to Colorado that departed early in the morning. Fisenko 

testified regarding this flight in the morning, thereby directly 

contradicting FT. 

 Fisenko’s testimony about the flight was uncorroborated, 

as the defense did not call Fisenko’s husband or sister to testify 

regarding the flight plan. The State attacked Fisnko and claimed 

she was unreliable because of her relationship with her brother 

and that she had an interest in the outcome of his case. RP 258. 
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The State also made a large issue out of Nikolenko fixing his 

pants and submitted to the jury that it must have happened on 

the same day as November 30th and that it was corroborated by 

multiple witnesses. RP 258, 263. However, Fisenko described 

an earlier time in November where Nikolenko was adjusting his 

pants. 

 The above shows the importance of the U visa to the 

defense. FT’s credibility was a critical issue at trial and the U 

visa evidence shows her motivation to exaggerate her 

allegations for gain. It is also notable that the State was the 

party that raised FT’s nationality in front of the jury. RP 97-98. 

It was the State that raised the issue of FT not calling the police 

immediately because she feared deportation. FT’s testimony 

that she feared deportation went unchallenged due to the trial 

court’s erroneous ruling, and the State relied on this testimony 

in closing argument, even though that fear would have been a 

basis for FT to seek the U visa and cooperate with the 

investigation. The defense was not attempting to cast aspersions 
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on anyone’s nationality6, but instead was attempting to show 

how application for a U visa shows how FT may be more 

helpful to the prosecution in order to obtain citizenship status.  

 Given the foregoing, the superior court erred in denying 

this evidence at trial and the court of appeals decision reversing 

the conviction was proper. 

C. CONCLUSION 

Given the foregoing, the appellant respectfully requests 

that this court deny review. 

DATED this August 11, 2025. 

RAP 18.17 certification: This document contains 2,834 

words. 

Respectfully submitted, 

    s/ Sean M. Downs 

    Sean M. Downs, WSBA #39856 

    Attorney for Appellant 

    GRECCO DOWNS, PLLC 

701 Columbia St. #109 

 
6 Incidentally, Nikolenko and his family are Russian speaking and are 

originally from Russia. RP 143; 295-96. Any potential anti-immigrant bias 

by a jury speculated to by the State may apply to both parties. 
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Sean Downs

From: Robert Vukanovich <bob@RMVFAMILYLAW.COM>
Sent: Saturday, August 9, 2025 1:44 PM
To: Sean Downs
Cc: Kim Galliano
Subject: RE: Vladimir Nikolenko case - U-Visa exhibit
Attachments: 104 App for Advance Permission to Enter as Nonimmigrant.pdf; 105 Petition for U 

Nonimmigrant Status.pdf; 106 Supplement B re Nonimmigrant Status.pdf; 107 App for 
Employment Authorization.pdf

As I recall, I offered all of the immigration paperwork that was in discovery. Also, the clerk did not give me the 
proposed exhibits back to me.  
 
I just looked in my file and believe the attached documents are what I attempt to have entered.  
 
Robert M. Vukanovich 
Attorney at Law 
1014 Franklin Street 
Vancouver, WA 98660 
(360) 993-0389 
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